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Abstract: For tasks that can be delegated, the tax advisor has sole decision-making rights. However, the
tax advisor bears the primary burden based on a comprehensive mandate from their client contract, par-
ticularly in non-delegable “executive tasks”, involving their obligation to prepare decisions or provide
advice on tax and business-related matters. In addition to material tasks, the micro-entrepreneur has
personal management tasks, such as selection, information and control duties (management responsibil-
ity) towards the tax advisor. As long as the entrepreneur fulfills these obligations, they generally cannot
be attributed with advisor negligence. The tax advisor must strive to mitigate tax disadvantages for
the entrepreneur as much as possible. If they are unable to fulfill advisory tasks according to generally
accepted standards but proceed nonetheless, liability for assumption of responsibility may arise. The
micro-entrepreneur does not have the authority to give instructions to the tax advisor due to their duty of
action. However, this may be a reason for their leadership responsibility. The legal basis for the liability
of the tax advisor can primarily be found in §§ 280 and 241 of the German Civil Code (BGB).
Keywords: Responsibility for action, management tasks, advisory process, takeover liability, liability

INTRODUCTION

The tax-paying micro- or small entrepreneur must dedicate themselves to existential questions and
the medium- and long-term goals of their business, delegating tax responsibilities to the tax advisor, up to
where it is legally permissible. The tax advisor, in turn, holds the responsibility of stepping in the micro-
entrepreneur or contractor's lack of tax expertise and legal knowledge (BGH 2005, IX ZR 127/04).

This “interplay” between the micro-entrepreneur and tax advisor is outlined here in basic terms. It is
assumed that the delegation of responsibility to the tax advisor encompasses the broadest possible scope
of advisory services in terms of a comprehensive mandate. Specifically, the tax advisor maintains the
books, prepares financial statements, prepares tax returns, and assists in fulfilling accounting obligations.
However, they are not allowed to provide legal advice but may present academic papers.

In providing comprehensive advice to the micro-entrepreneur, the tax advisor has also taken on
business advisory tasks (as implied by the mandate agreement). However, the consultancy agreement
cannot impose further obligations beyond providing advice (Gréfe et al. 2023, 236).

A contract between the micro-entrepreneur and a tax advisor is a service contract according to §§
611, 634, 635 of the German Civil Code (BGH, 2006-1X ZR — 63/05). If a tax advisor merely prepares
the tax return based on documents provided by the client (i.e. single contract), a contract for work and
services according to § 631 of the German Civil Code may also be present. In contrast to a service
contract, where the emphasis lies on providing a service or expertise, the entrepreneur is required to
produce a specific and predetermined outcome with a work contract.

The micro-entrepreneur can expect the tax advisor to provide comprehensive advice and inform
them proactively about all tax-related details and their consequences. The tax advisor also has a duty
to protect the micro-entrepreneur from harm to the greatest extent possible. The demands placed on
tax advisors regarding their professional qualifications are particularly high in service contracts with
micro-entrepreneurs. Thus, they must possess or acquire extensive tax law knowledge in order to advise
the entrepreneur in all phases of decision-making preparation. This is especially true in cases where the
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micro-entrepreneur delegates decision-making authority over material tasks to the tax advisor.

It should also be noted that the term “tax advisor” mentioned here is a generic term for tax agents,
lawyers, tax consulting companies (as AG, GmbH, OHG, etc.), auditors, joint accountants and assistance
providers in tax matters, such as notaries and cooperative auditing associations.

The contractual partner of the tax advisor is the micro-enterprise, defined as a business with up to
nine employees and an annual turnover of up to 2,000,000 euros. This figure corresponds to the definition
provided by the European Commission (Recommendation 2003/361/EC). Higher values apply to small,
medium, and large enterprises. This classification into size categories is intended to provide information
about the significance and economic performance of the businesses. In Germany (2017), there were over
2,000,000 micro-enterprises, approximately 400,000 small enterprises, around 75,000 medium-sized
enterprises, and fewer than 20,000 large enterprises.

ACTION RESPONSIBILITY

The tax-paying micro-entrepreneur fulfils material tasks (or professional tasks) that they must
personally and independently undertake. These tasks are fundamental top-level responsibilities of the
organizational leadership, which belong exclusively to the competence of the micro-entrepreneur. This
includes mandatory tasks according to legal norms, jurisprudence, and guidelines of the tax authorities.
In the area of accounting obligations, the principles for proper management and preservation of books,
records, and documents in electronic form, as well as for data access (GoBD) of the Federal Ministry
of Finance dated November 28, 2019, are particularly relevant, and must be strictly adhered to in the
company. These non-delegable tasks of the micro-entrepreneur are subject to the prohibition of so-called
further delegation. (H6hn 1995: 79)

It is widely believed that a managing director may delegate the tasks assigned to them along with
the corresponding authority to a suitable employee, either wholly or partially. Of 200 surveyed managing
directors, 85 percent considered this to be their prerogative because they were ultimately responsible for
everything. However, this is a fundamental misconception that can lead to serious liability consequences
in individual cases.

The prohibition of further delegation is also an international legal principle. The Latin formulation
for this is: Delegatus non potest delegare. According to this principle, a delegate cannot delegate and
cannot grant sub-authority. No one can transfer more rights than they have themselves. Each person can
only act effectively within the scope of their own authority (§ 164 of the German Civil Code).

“The transfer of responsibility is often referred to in the literature as 'delegating leadership tasks.'
According to the principle of responsibility, this leadership task is unnecessary because there is nothing
to delegate” (Borsch and Borsch 2019, 114).

The tax advisor also has non-delegable tasks to fulfil. They cannot further delegate their decision-
making authority, for example, to one of their tax clerks, who, through the unauthorized delegation,
independently allowed the incorporation and processing of unchecked records into the VAT return (BFH
2007, VII B 345/06 NV and Kuhni 2020, 335). The breach of duty on the part of the tax advisor lies in
not having made the decision themselves where they were obligated to decide.

Of course, the preparation and execution of non-delegable material tasks can be responsibly
delegated. For example, in the case of the micro-entrepreneur, this could be delegated to the tax advisor
as an external consultant, and within the tax advisory firm, to tax specialists and tax clerks. In these cases,
these employees are involved in decision preparation. They serve as advisors in the decision-making
process. If they are purely advisors and do not have any decision-making authority whatsoever, their tasks
are referred to as staff functions (e.g., employees, lawyers, environmental and security professionals).

Several employees may also be involved in this decision preparation for tasks that can be broken
down into subtasks. This is illustrated in Fig. 1
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Fig. 1. Structure of corporate decision-making and implementation based on Raidt (1972, 26)

Instead of the above task analysis, a process analysis is often suggested in the literature. However,
this perspective cannot be further explored here. As Schreyogg (2015, 122) states: “It is proposed to
decompose the overall task into processes, meaning that attempts should be made to identify holistic
work units or sequences of activities with clear starting and ending points.” It is worth mentioning that
the goal of process analysis is to avoid unnecessary fragmentation of workflows.

In summary, the action responsibility of the entrepreneur as well as that of the tax advisor in their
firm extends to the non-delegable material tasks to be performed. Any delegation of these tasks is only
permissible within the framework of preparation and execution (decision preparation). The distribution
of responsibility is as follows on Fig. 2.

Originally, Fig. 2 (as is generally seen in the literature) depicted the separation of non-delegable
tasks of the micro-entrepreneur from the “delegable” ones. However, this would not be correct, as the
micro-entrepreneur does not inherently have these tasks. On the contrary, according to the principles of
responsibility delegation, subordinate employees, as well as the tax advisor, have these tasks “as their
own.” Delegation is not a separation of the entrepreneur's powers. The employee acts on behalf of the
organization and not on behalf of management. According to the principle of responsibility: Competencies
are not delegated. You are delegated.

Therefore, in the overview down (under Micro-entrepreneur), the tasks assumed by subordinate
employees were referred to as “delegable” decision tasks.
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Fig. 2. Action responsibility for material tasks

LEADERSHIP RESPONSIBILITY

According to the principle of responsibility, all employees, including the company management, act
with freedom for self-development in their own name and by their own right when performing their tasks.
Competencies are given to them to create their own area of responsibility, within which they act and
decide independently in normal cases (action responsibility). External employees, including tax advisors,
are also included in this category of “external employees”.

Some of these employees in the company, in addition to their task-oriented duties, also have person-
oriented duties within their leadership responsibility. The focus here is on the three classical leadership
tasks known since antiquity: selection, information, and control, as daily supervisory duties. This is the
most important duty of care for every supervisor, namely cura in eligendo (selection), cura in instruendo
(information), and cura in custodiendo (control).

This trilogy is fundamental for a legally secure leadership and employee relationship, such as
between a micro-entrepreneur and the tax advisor as an external employee.

The micro-entrepreneur is in an employment contract relationship with the tax advisor. He must
fulfill his leadership duties as mentioned above. Thus, he must find the “right” tax advisor, especially
fulfilling his duty of selection. The Federal Fiscal Court (BFH), in its decision on August 30, 1994, VII
R 101/92, dealt with these selection, instruction, and control duties within the framework of leadership
responsibility and found, among other things, the following regarding the personal culpability of the
taxpayer:

“So the negligence of a tax advisor cannot be attributed to a person designated in § 34 AO [German
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Tax Code] who uses a tax advisor in preparing a tax return if they are not at fault in their selection or
supervision and there was no reason to verify the content accuracy of the tax return.”

The mentioned advisor negligence is based on the following explanations. It is noted that in
addition to negligence in selection, both micro-entrepreneurs and tax advisors must also consider what
is known as takeover negligence. According to Borsch and Borsch, 2019: 154, it is stated that every
manager must ensure “that their directly subordinate employees consistently perform their assigned tasks
professionally. This includes structurally enabling them to perform these tasks according to generally
accepted standards.”

The requirement for a high qualification of the tax advisor is particularly important in cases of
(presumed in this work) comprehensive advice provided by the tax advisor, who in most cases also holds
a long-term mandate with the micro-enterprise.

“In the case of a long-term mandate, the tax advisor must inform unsolicited about tax-relevant
issues and civil law design options” (BGH n jw 98, 1221, as well as Palandt, BGB, 2016, § 280, para. 76).

For the employment contract relationship, Figure 3 illustrates the individual types of person-oriented
leadership tasks as well as the extent of leadership responsibility.

The tax advisor is in an employment contract relationship (§ 611 BGB), belonging to the liberal
professions. The scope of services is primarily determined by the desired success. The obligation of the
tax advisor consists of “taking action towards success.” Thus, all service contracts that are not time-based
are performance-based service contracts (Tillmanns 2007, 2 and 80-83).

Within the scope of action responsibility, there is no right of instruction by the micro-entrepreneur.
The right of control of the service recipient arises solely from the leadership tasks (see Figure 3). “Case
law regularly affirms the right of instruction of the service recipient in individual cases” (see “Instructional
Right of the Client towards the Lawyer”, BGH 1968 VersR 1968, 792, Tillmanns 2007, 3 and 30).

The obligated service providers include not only tax advisors but also lawyers, auditors, and
investment advisors.
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Fig. 3. Classical leadership tasks with current individual duties (Borsch and Borsch 2019, 148
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CONSULTATION RESPONSIBILITY

The author recalls the following experience regarding consultation:

The managing director of a GmbH expressed to the tax advisor that he was not satisfied with the
results of previous consultations. He felt a lack of greater initiative on the part of the tax advisor, especially
concerning information regarding the development of certain case law. The tax advisor responded:

“Tell me specifically what you think we can do better, and I will immediately adjust my work, in
addition to the usual tasks, including goal setting.” The managing director responded as follows:

“I am not capable of that; you are the expert responsible for it. I am not paid to advise you. Rather, it
is your duty to advise me and tell me what needs to be done to navigate the tax issues out of the apparent
dead end. I will then decide whether I want to follow your advice or not. You don't want to delegate
responsibility back to me, do you?”

Consultation is a process of decision preparation (see operational decision-making under “action
responsibility”). Terms such as “consultation,” “listening to,” and “in a staff function” also fall under
consultation.

In the consulting task of the tax advisor, consultation precedes the decision of the entrepreneur.
There is little indication in the literature regarding the criteria associated with consultation. Some authors
limit themselves to noting that consultation “lacks the characteristic of binding influence.” Specifically,
Hohn, R., 1995, 279-280, explains this as follows:

“This merely indicates the effects of consultation. However, nothing is said about the criteria that
constitute the knowledge of proper consultation, namely:

— Presenting alternatives.

A single proposal would limit the decision-making ability of the person being advised.

— Weighing the pros and cons of each alternative.

Even if the advisor believes they have found the optimal solution, they are obliged to present other
available options.

— Providing a mature proposal, i.e., recommending the solution that appears most favorable to the
advisor and providing a thorough justification for it.

This is of particular importance. The advisor must therefore decide what they believe is the right
approach. In terms of their responsibility for proper and conscientious consultation, this is crucial.”

However, the tax advisor should not be overwhelmed by the consultation. Consultation responsibility
means: The service contract is a contract of performance controlled by the micro-entrepreneur. According
to Tillmanns (2007, 467), “in the service contract, creditor and debtor not only work together, but it is
the creditor who directs this collaboration. The service provider acts as an 'extended arm' of the service
recipient; the service recipient remains 'the head' of the enterprise.”

LIABILITY OF THE TAX ADVISOR

The tax advisor advises, represents, and assists their clients in fulfilling their tax obligations (§ 1
and § 33 StBerG). According to §§ 57, 60 StBerG and §§ 3 and 4 BOStB, there are obligations for self-
responsible activities, conscientious completion of specific tasks, and continuing education. A culpable
violation of these duties triggers contractual liability. Liability entails responsibility for the consequences
of actions and omissions based on §§ 280 and 241 of the German Civil Code (BGB).

Professionals, such as tax advisors and lawyers, are subject to strict liability according to case law.

The tax advisor is liable, among other things, for:

— Objectively erroneous, tax-detrimental advice.

— Lack of knowledge of tax law.

— Inadequate continuing education.

— Incomplete clarification of facts.

— Failure to provide information on tax-saving opportunities.

— Failure to provide information on tax risks in structuring options.

— Organizational negligence. They must organize their office in a way that minimizes procedural
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errors such as missed deadlines.

Despite the micro-entrepreneur's responsibility for, for example, the tax return they sign, the tax
advisor may be liable for errors. These errors must be demonstrably attributable to the tax advisor or their
staff. In court, according to Zinner (2021), these six errors are recognized:

— Tax advisors have a duty to advise. They cannot assume that, for example, a long-standing
entrepreneur is sufficiently informed about tax matters. If the entrepreneur wishes to save taxes by
changing the company's legal form, the tax advisor must point this out. This was neglected by the tax
advisor of a company up for sale. The Higher Regional Court of Hamm deemed the advice insufficient
(Case No. 25U 167/99).

— Not only if the tax advisor fails to give recommendations but also if they provide objectively
wrong and possibly tax-detrimental advice, they are responsible according to the Saarbriicken Higher
Regional Court (Case No. 1 U 52/85).

— Furthermore, according to the Federal Court of Justice (Case No. IC ZR 211/07), the tax advisor
has the duty to draw attention to their own omissions. If they recognize errors during the preparation or
after submission of the tax return, they must inform their client.

—If, due to upcoming changes in tax law, the tax advisor realizes that a different approach would be
more favorable for their client in the future, they must also point this out. A tax advisor is obligated to do
so even without explicit instruction from the client (Case No. 3 U 174/10).

— If, due to inadequate research, a tax assessment disadvantageous to the taxpayer is issued, this
can have negative consequences for the tax advisor. Because among their duties is also the clarification
of unclear and contradictory information provided by the taxpayer. If they fail to do so, they violate their
duty of careful professional practice (Hamburg Regional Court, Case No. 313 O 203/92).

— In the context of tax legislation, there are a number of deadlines that the tax advisor must know
and adhere to. Particularly important is the deadline for filing objections. If the tax advisor misses
this deadline, according to the Diisseldorf Higher Regional Court (Case No. 23 U 207/02), they must
compensate their client for any resulting losses.

The aforementioned § 280 BGB is the most important legal basis for assessing the duty of care
of the tax advisor. These duties or the breach of their advisory tasks are extensively discussed based on
additional practical cases of case law in the commentary Palandt Civil Code, 2021, § 280, paras. 76-78.

The tax advisor is insured against financial losses of the micro-entrepreneur. According to § 67
StBerG, the tax advisor must take out professional liability insurance against financial losses. The
insurance coverage must be at least 250,000 euros. Covered are damages caused by the tax advisor or
their employees through negligence.

To conclude these remarks, it should be noted that the discussion of the criminal and administrative
liability of the tax advisor is not the subject of this work. It is only mentioned that according to § 25 (1)
StGB, the “perpetrator” can generally only be the tax advisor who acts outwardly and provides information
to the tax authorities. Direct perpetration is not considered in cases of purely internal activities, such as
consulting, bookkeeping, or preparing tax returns (Grife et al. 2023, 72).

However, another topic should be particularly emphasized towards the end: Personal trust between
the micro-entrepreneur and the tax advisor is certainly a prerequisite for good cooperation. Both generate
a strong sense of responsibility and obligation through positive behavior of trust. A spiral of trust is set in
motion. Seneca (Roman philosopher, 1-65 AD) wrote: “If you regard him as faithful, you will make him
so” (Borsch and Borsch 2019, 33).

Regarding this, the Higher Regional Court of Frankfurt, on June 12, 2013, Case No. 1 U 30/11,
stated:

“The tax advisor commits a breach of trust towards their client and thus a serious breach of duty,
regarding the concluded tax advisory contract, if they induce their client to enter into a contract with a
third party but do not disclose that they receive a commission for such a contract.”

83



The Responsibility of the Tax Advisor in Comprehensive Consultation for Micro-Enterprises

REFERENCES

Borsch, H. and D. Borsch (2019). Demokratisierung in der Organisation. Stuttgart: Schéffer-Poeschel.

Grife, J., R. Lenzen and A. Schmeer (2023). Steuerberaterhaftung. 8th, updated ed. Herne: NWB Publishing.
Kuhni, J. (2020). Priifungssichere Kassenfiihrung in bargeldintensiven Unternehmen. Freiburg: Haufe-Lexware.
Raidt, F. (1972). Die Ungleichung Fusion. Bad Harzburg: Publishing house for science, business and technology.
Hohn, R. (1995). Die Geschidiftsleitung der GmbH. Cologne: Schmidt.

Schreyogg, G. and D. Geiger (2020). Organisation. 6th ed. Wiesbaden: Springer-Verlag.

Tillmanns, K. (2007). Strukturfragen des Dienstvertrages. Tiibingen: Mohr Siebeck.

Zinner, T. (2021). Wrong Advice from the Tax advisor: What Can I Do and Who Is liable? [online] www.ageras.
de. Available at: https://www.ageras.de/blog/falschberatung-steuerberater [Accessed 1 Apr. 2024].

OTTIOBOPHOCTTA HA JAHBYHHUSA KOHCYJITAHT
B IAJTOCTHATA KOHCYJITAIIUA 3A MUKPOIIPEAIIPUATHUA

Peztome: Ilo omnowenue Ha 3a0auume, Koumo moeam 0a 6voam oenecupani, OAHbYHUAMN KOHCYIMAHM
UMa UBKIIOYUMENTHU Npasa 3a 63eMaHne Ha peuileHus. Bvnpexu moea Oanvynusim KOHCYIMAHM HOCU
OCHOBHAMA MENCECH 8b3 OCHOBA HA U3UePnameneH MaHoam om 002080pa C KIUEHMd, 0CObeHo npu
HeOoene2upyemume ,, U3NbIHUMETHU 3A0a4u *, 8KIIOYBAUU 3A0BINCEHUECMO MY O0d U320ME5 PeUeHUsl UIU
0a npedocmaes cv8emu no OAHbUHU U OU3HeC 8bnpocu. B donwvinenue xvm mamepuannume 3a0aqu
MUKDPONpeOnpuemMaysm uma JuUYHU YAPAGIEHCKU 3a0auu, KAmo HANpuMep 3a0baANCeHUs 3d Noooop,
uHopmayus u KOHmMpon (YAPAGIeHCKA OM20B80PHOCH) CHPAMO OaHbUHUs Koucyrmaum. Jloxamo
npeonpuemMayvm U3NvIAHABA Mme3u 3a0bJIHCEHUs,, NO NPUHYUN He MOdice 0a MY e BMEeHU HeOPEHCHOCH Om
CMpana Ha KOHCYImanma. J{aHbyHUAm KOHCYImMaum mpsaoea oa ce cmpemu 0a HaMauu 8 MakCuMaiHa
cmener HeOIa2oONpusmMHUmMe OAHBbYHU NOCAeOUyU 3a npeonpuemavd. Ako motl He e 8 CbCmosHue 0d
UBNBIHU KOHCYIMAHMCKUMe 3a0ayu 8 CbOmMEemcmeaue ¢ 0oujonpuemume CmaHoapmu, Ho 6bNPeKu mosa
Oeticmea, modice 0a 8b3HUKHE OM2OBOPHOCH 3a NoeMane Ha omeoeopHocm. Mukponpeonpuemausm
HAMA NPago 0a 0aea YKA3auusi HA OAHBLYHUS KOHCYIMAHM NOpaou 3a0bidcCeHuemo My 0a Oetcmad.
Tosa obaue modice 0a e npuyuUHa 3a MAXHAMA OM2OBOPHOCHL 3a PbKOBOOCmBo. IIpasnomo ocnosanue
30 OM20BOPHOCIIMA HA OAHBYHUSL KOHCYIMAHM MOodice 0a ce Hamepu npeou scuuxo 6 §§ 280 u 241 om
T'epmancxus epasxcoancku xooeke (BGB).
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